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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

In the Matter of the Application of

PUBLIC UTILITIES COMMISSION DOCKET NO. 2008-0273

Instituting a Proceeding to Investigate the
Implementation of Feed-in Tanffs.

THE SOLAR ALLIANCE'S
PRELIMINARY RESPONSES TO
THRESHOLD LEGAL QUESTIONS IN APPENDIX C OF SCOPING PAPER

TO THE HONORABLE PUBLIC UTILITIES COMMISSION OF THE STATE OF HAWAIL:
Pursuant to the Hawaii Public Uti.]ities Commission’s (the “Commission™) directive, THE
SOLAR ALLIANCE (*SA”) hereby submits to the Commission its Preliminary Responses to the
Threshold Legal Questions in Appendix C of Scoping Paper on feed-in taniffs, “Feed-in Tanffs:
Best Design Focusing Hawaii’s Investigation”, issued by the Commission on December 1,
2008. Please note that because this investigatory proceeding has just begun, it would be
premature for SA to have done a full legal analysis of the issues until it has an opportunity to
review the many other information and documents yet to be submitted in this Docket in
accordance with the procedural order and schedule yet to be developed by the Commission. As

such, SA respectfully reserves its right to further elaborate and/or change its responses in its

future submissions in this Docket.




Threshold Issues (Legal)

1.

If the price associated with a feed-in tariff exceeds the utility's avoided cost, then by
definition the utility's customers will incur higher costs than they would in the absence of
the feed-in tariff. Please comment on the legal implications of this result. For example:

a) Is this result permissible under current Hawaii statutes?

Response:

An argument could be made that it is. HRS § 269-27.2 (c) states, “The
rate payable by the public utility to the producer for the nonfossil fuel
generated electricity supplied to the public utility shall be as agreed
between the public utility and the supplier and approved by the public
utilities commission. . ..”

However, il is important to note that the statute also states, “[i1]n the
exercise of its authority to determine the just and reasonable rate for the
nonfossil fuel generated electricity supplied to the public utility by the
producer, the [Clommission shall establish that the rate for purchase of
electricity by a public utility shall not be more than one hundred per cent
of the cost avoided by the utility when the utility purchases the electrical
energy rather than producing the electrical energy.” (Emphasis added).
Because TPL understanding is that the proposed feed-in tanff to be
considered by the Commission in this proceeding would be solely
applicable to “nonfossi] fuel generated electrcity” supplied to the HECO
Companies, TPL believes that the language of HRS § 269-27.2(c) appears
to restrict the Commission from approving and adopting a feed-in tariff
that exceeds the utility’s avoided cost.

b) Does HRS § 269-27.2 create a ceiling on the feed-in tariff price?

Response:

Arguably not, as long as the price is agreed upon by the public utility and
the producer of the nonfossil fuel generated electricity, and approved by
the Commission.

Again, its important to note, however that the statute language also
appears to restrict the Commission from approving and adopting a feed-in
tariff that exceeds the utility’s avoided cost. See the response to part a
above.

c¢) If so, how do the signatories to the Energy Agreement {or other parties to this
proceeding) propose to demonstrate that each feed-in tariff price does not violate the

statute?

Response:

If it 1s decided in this proceeding that a feed-in tariff price that
exceeds the utility’s avoided cost is not permissible under
current Hawaii statutes, the statute may have to be amended or
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it could be made permissible if it can be demonstrated that the
payments to be made by the utility at the proposed feed-in tariff
price on average over the period in question will not exceed

the utility’s estimates of what its average avoided costs will be
over the period in question.

2. As with any administrative agency decision, a Commission decision approving a feed-in
tariff must be supported with substantial evidence.

a) Focusing on the price term, what evidence is legally necessary? Consider these
options, among others:

1) evidence of actual costs to develop similar projects in Hawaii

i) generic (i.e., non-Hawaii) evidence of costs associated with each
particular technology

i) evidence that the tariff price results in costs equal to or below the utility's
avoided cost

Response:  Any proposed feed-in tanff must be supported by methodologies and
calculations that can be verified by all parties.

b) By what process do the signatories (and other parties to this proceeding) propose to
gather this evidence and present it the Commission, under the procedural schedule
proposed by the signatories?

Response: In regards to specific costs related to grid-connected photovoltaic systems,
SA suggests that data contained in Tracking the Sun: The Instalied Cost
of Photovoltaics in the U.S. from 1998-2007 by Lawrence Berkeley
National Laboratory is a good starting point. The report is based on an
analysis of project-level installed cost data from nearly 37,000 residential
and non-residential PV systems, obtained from PV incentive program
administrators around the country. These systems total 363 MW or 76%
of all grid-connected PV capacity installed in the U.S. by the end of 2007,
representing the most comprehensive source of PV installed cost data in
the United States. The Report describes installed cost trends over time,
by system size, by state, by application and technology type.

3. Assume the Commission does create feed-in tariffs, which entitle the seller to sell to the
utility at the tanff price.




a) If the taniff price exceeds the utility's avoided cost, is there a violation of PURPA,
provided the seller is relying on a state law right to sell rather than a PURPA right
to sell?

Response:

Do not understand the distinction being made between “state law right to
sell” and “PURPA right to sell”.

PURPA requires that the public utility buy power from Qualifying
Facilities offering its power at or below the public utility’s avoided cost.
PURPA does not say that the public utility cannot pay above its avoided
cost.

Also, it is SA’s understanding the other states have adopted feed-in tanffs
that were above the public utility’s avoided cost and no violation of
PURPA has been cited.

b) If the tariff price exceeds the utility's avoided cost (as calculated prior to the
existence of the tariff), could a seller assert a PURPA right to a sale at the tariff
price, on the grounds that the utility now has a new "avoided cost” equal to cost it
would have incurred under the state-mandated feed-in tanft?

Response: Do not understand the question. Is the seller a QF? Under what
circumstances is the seller offering to sell and, why is it not selling
pursuant to the state-mandated feed-in tan ff?

c) If the price associated with a feed-in tariff is less than the utility's avoided cost,

what benefit does the tariff offer the developer that is not already available under PURPA?

Response:

In a perfect world, the tanff offers the developer more certainty in regards
to price, thus the developer does not have to spend time negotiating with
the public utility over the public utility’s avoided costs. This certainty in
turn would lead to reducing the time it takes to obtain a Power Purchase
Agreement (“PPA”) with the public utility and also reduce the cost of
financing the renewable project. Also, since the Commission has already
approved the feed-in tariff with input from the Consumer Advocate, it will
also reduce the time to get the PPA approved by the Commission,

d) Please offer any other comments conceming the legal and practical relationship
between the feed-in tanff and existing PURPA rights and obligations.

Response:

Feed-in tariffs and existing PURPA nghts are two distinct mechanisms to
encourage renewable energy in the State of Hawaii, and one should not be
eliminated because of the adoption of the other. Nor, should either in
encouraging renewable energy in the State of Hawaii be used to curtail
and/or discourage existing renewable energy projects in the State of
Hawaii.



Respectfully submitted.

DATED: Honolulu, Hawaii, January 12, 2009.

A

RILEY SAITO =

for The Solar Alliance
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